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Constitutional designers establishing a new judicial review mechanism can fail to make that mechanism a relevant instrument for checking the power of incumbent legislators or presidents. Judges may refuse to exercise their newly established powers, politicians may refuse to obey their rulings, or the judiciary may be packed, among other possible reasons. The causes can be attributed to the existence of a dominant party system, the lack of political competition, problems of institutional design, or judicial culture. This article contributes to the understanding of this problem by exploring the failed constitutional mechanism that Chilean constitutional designers established in 1925. The 1925 Chilean Constitution established the power of judicial review of legislation for the first time in Chile’s history, but the Supreme Court generally avoided to be involved in political battles. Chile had a competitive political system with frequent and regular rotation in power. The literature claims that, under these conditions, we should expect judges to be more independent and empowered, but this is not what happened in the Chilean case. Scholars studying this period of Chilean constitutional history generally associate the passivity of the Supreme Court with a legalistic culture promoting an apolitical and formalistic judicial behavior. This article claims that the narrative of judicial apoliticism served to justify, and perhaps to persuade, the Supreme Court’s choice not to intervene in politics, but more attention needs to be given to the institutional weaknesses of the judiciary of that time and to the possible strategic judicial choice.

1. Introduction

Latin America offers a fertile ground for examining constitutional experiments. After all, the region has high levels of constitutional replacements,[footnoteRef:2] and it should come as no surprise to find novel constitutional arrangements. Regrettably, the comparative constitutional literature often overlooks historical Latin American experiences, failing to identify useful lessons.[footnoteRef:3] Even though recent attempts to understand the region’s constitutions exist in the English-language constitutional literature,[footnoteRef:4] there is a lot of ground that still needs to be covered, especially regarding failed constitutional experiments.  [2:  Gabriel Negretto, Replacing and Amending Constitutions: The Logic of Constitutional Change in Latin America, 46 LAW SOC. REV. 749, 752 (2012).]  [3:  ZACHARY ELKINS, TOM GINSBURG & JAMES MELTON, THE ENDURANCE OF NATIONAL CONSTITUTIONS 48 (2009).]  [4:  See, e.g., COURTS IN LATIN AMERICA (Gretchen Helmke & Julio Ríos-Figueroa eds., 2011); JAVIER CORRALES, FIXING DEMOCRACY: WHY CONSTITUTIONAL CHANGE OFTEN FAILS TO ENHANCE DEMOCRACY IN LATIN AMERICA (2018); ROBERTO GARGARELLA, LATIN AMERICAN CONSTITUTIONALISM 1810–2010: THE ENGINE ROOM OF THE CONSTITUTION (2013); GABRIEL NEGRETTO, MAKING CONSTITUTIONS: PRESIDENTS, PARTIES, AND INSTITUTIONAL CHOICE IN LATIN AMERICA (2013); NEW CONSTITUTIONALISM IN LATIN AMERICA (Detlef Nolte & Schilling-Vacaflor eds., 2012); TRANSFORMATIVE CONSTITUTIONALISM IN LATIN AMERICA: THE EMERGENCE OF A NEW IUS COMMUNE (Armin von Bogdandy et al. eds., 2017); JAVIER A. COUSO, ALEXANDRA HUNEEUS & RACHEL SIEDER, CULTURES OF LEGALITY: JUDICIALIZATION AND POLITICAL ACTIVISM IN CONTEMPORARY LATIN AMERICA (2010).] 

In this article, I focus on how judicial review experiments can fail and offer a case study on the judicial review mechanism included in the 1925 Chilean Constitution.[footnoteRef:5] The purpose of this article is twofold: First, to describe an early Latin American constitutional judicial review experiment that predated the spread of constitutional courts in civil law countries.[footnoteRef:6] Second, to identify how this experience can contribute to our understanding of how constitutional experiments can fail.  [5:  This article focuses on the post-1925 Supreme Court that operated before President Allende’s regime. During the Allende regime (1970–3), the Supreme Court developed as a politically consequential actor that favored the interests of the opposition. The constitutional review power was not the mechanism that the Court used to become politically consequential at the time the Allende regime governed.]  [6:  There were innovative forms of judicial review in the region, such as the weak-form mechanisms of the 1858 Colombian Constitution and the 1830 Venezuelan Constitution. See Joel Colón-Ríos, A New Typology of Judicial Review of Legislation, 3 GLOBAL CONST. 143 (2014).] 

The comparative literature on judicial power reports that constitution-makers often establish new institutional mechanisms aimed at empowering judges to review statutory legislation.[footnoteRef:7] Sometimes those mechanisms help to turn courts into powerful actors capable of checking the power of incumbent legislators, such as the German and Colombian constitutional courts. Other times, those mechanisms fail to become relevant, as in the case of the Japanese Supreme Court.[footnoteRef:8] Some scholars are also skeptical of the capabilities of courts in pushing for democratization agendas;[footnoteRef:9] they worry about important political backlashes against courts;[footnoteRef:10] and stress informal political practices allowing elected officers to intervene in the judiciary.[footnoteRef:11] The literature typically establishes that judicial empowerment and judicial independence are associated with factors such as political competition,[footnoteRef:12] the lack of a dominant party regime,[footnoteRef:13] the presence of an elite trying to preserve its hegemonic position,[footnoteRef:14] inter-branch conflict,[footnoteRef:15] double-sided “insurances,”[footnoteRef:16] and even formal institutional designs.[footnoteRef:17]  [7:  THE GLOBAL EXPANSION OF JUDICIAL POWER (C. Neal Tate & Torbjörn Vallinder eds., 1995).]  [8:  J. Mark Ramseyer & Eric B. Rasmusen, Why Are Japanese Judges so Conservative in Politically Charged Cases?, 95 AM. POLIT. SCI. REV. 331 (2001); David S. Law, The Anatomy of a Conservative Court: Judicial Review in Japan, 87 TEX. L. REV. 1545 (2009); Shigenori Matsui, Why is the Japanese Supreme Court so Conservative?, 88 WASH. UNIV. L. REV. 1375 (2011).]  [9:  See, e.g., TOM GERALD DALY, THE ALCHEMISTS: QUESTIONING OUR FAITH IN COURTS AS DEMOCRACY-BUILDERS (2017).]  [10:  Stephen Gardbaum, Are Strong Constitutional Courts Always a Good Thing for New Democracies?, 53 COLUM. J. TRANSNAT’L L. 285 (2015); Wojciech Sadurski, Polish Constitutional Tribunal under PiS: From an Activist Court, to a Paralysed Tribunal, to a Governmental Enabler, 11 HAGUE J. RULE L. 63 (2019).]  [11:  Rebecca Bill Chávez, John A. Ferejohn & Barry R. Weingast, A Theory of the Politically Independent Judiciary: A Comparative Study of the United States and Argentina, in COURTS IN LATIN AMERICA 219 (Gretchen Helmke & Julio Ríos-Figueroa eds., 2011).]  [12:  The literature is too extensive to cite here. See, e.g., J. Mark Ramseyer, The Puzzling (In)Dependence of Courts: A Comparative Approach, 23 J. LEG. STUD. 721 (1994).]  [13:  See examples from the Bolivian and Venezuelan experiences in Raul A. Sanchez Urribarri, Courts between Democracy and Hybrid Authoritarianism: Evidence from the Venezuelan Supreme Court, 36 LAW SOC. INQUIRY 854 (2011); Sergio Verdugo, The Fall of the Constitution’s Political Insurance: How the Morales Regime Broke the Insurance of the 2009 Bolivian Constitution., 17 INT’L J. CONST. L. 1098 (2019).]  [14:  RAN HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM (2004).]  [15:  Stephen Gardbaum, Separation of Powers and the Growth of Judicial Review in Established Democracies (or Why has the Model of Legislative Supremacy Mostly Been Withdrawn from Sale?), 62 AM. J. COMP. L. 613 (2014).]  [16:  Rosalind Dixon & Tom Ginsburg, The Forms and Limits of Constitutions as Political Insurance, 15 INT’L J. CONST. L. 988 (2018).]  [17:  Stephen Gardbaum, What Makes for More or Less Powerful Constitutional Courts 29 Duke J.l of Comp. and Int’L (2018).] 

The conditions in Chile seemed to fit most of these explanations: a competitive multi-party political system was in place; there were frequent turnover in power; judges had formal independence;[footnoteRef:18] the Constitution provided for an explicit judicial review mechanism and a bill of rights; there were numerous conflicts between the President and the Congress; and there were cases that offered the Court the opportunity to enforce the Constitution against flawed legislation. Still, the academic consensus in Chile is that the Supreme Court did not use its judicial review power relevantly,[footnoteRef:19] presenting a puzzle for the broader comparative literature. A commentator accurately describes the Chilean constitutional system of that as a sort of “legality without courts.”[footnoteRef:20] [18:  I use the term on formal independence as elaborated by Daniel M. Brinks & Abby Blass, Rethinking Judicial Empowerment: The New Foundations of Constitutional Justice, 15 INT’L J. CONST. L. 296 (2017).]  [19:  Gustavo Fiamma Olivares, El Recurso de Inaplicabilidad por Inconstitucionalidad, 94 GAC. JURÍD. 3 (1988); Humberto Nogueira Alcalá, La Justicia Constitucional como Defensa de la Constitución, 20 REVISTA CHILENA DE DERECHO 417, 436 (1993); Alex Carocca Pérez, Reflexiones sobre las Funciones de la Corte Suprema, 4 IUS ET PRAXIS 189, 201 (1998); José Luis Cea Egaña, Jurisdicción Ordinaria y Jurisdicción Constitucional, 61 REVISTA DE DERECHO PÚBLICO 17, 19–20 (1999); Patricio Navia, The History of Constitutional Adjudication in Chile and the State of Constitutional Adjudication in South America, 2 ASIAN J. LATIN AM. STUD. 1, 14 (1999); Edith Friedler, Judicial Review in Chile, 7 SW. J. L. TRADE AM. 321, 321 (2000); Fernando Saenger Gianoni, Veinte Años de Recurso de Inaplicabilidad por Inconstitucionalidad, 7 ANUARIO. IBEROAMERICANO DE JUSTICIA CONSTITUCIONAL 401, 427 (2003); FRANCISCO ZÚÑIGA URBINA, CONTROL DE CONSTITUCIONALIDAD Y SENTENCIA 344 (2006); Gastón Gómez Bernales, La Justicia Constitucional en Chile, 1 ANUARIO IBEROAMERICANO DE JUSTICIA CONSTITUCIONAL 121 (1997); JULIO FAÚNDEZ, DEMOCRATIZATION, DEVELOPMENT, AND LEGALITY: CHILE 1831–1973, at 132 (2007); Javier Couso & Lisa Hilbink, From Quietism to Incipient Activism: The Institutional and Ideological Roots of Rights Adjudication in Chile, in COURTS IN LATIN AMERICA 99, 101 (Gretchen Helmke & Julio Ríos-Figueroa eds., 2011); Javier Couso, Models of Democracy and Models of Constitutionalism: The Case of Chile’s Constitutional Court, 1970–2010, 89 TEX. L. REV. 1517, 1526 (2011); JULIO FAÚNDEZ, DEMOCRATIZACIÓN, DESARROLLO Y LEGALIDAD: CHILE, 1831–1973, at 156 (2011); Druscilla L. Scribner, Distributing Political Power: The Constitutional Tribunal in Post-Authoritarian Chile, in CONSEQUENTIAL COURTS: JUDICIAL ROLES IN GLOBAL PERSPECTIVE 114, 119 (Diana Kapiszewski, Gordon Silverstein & Robert A. Kagan eds., 2013); JAVIER COUSO ET AL., CONSTITUTIONAL LAW IN CHILE 120 (2013); Rodrigo Delaveau S., El Control de Constitucionalidad: Fundamentos, Historia y Debate Actual Sobre el Rol del Tribunal Constitucional, in ¿NUEVA CONSTITUCIÓN O REFORMA? NUESTRA PROPUESTA: EVOLUCIÓN CONSTITUCIONAL 461, 471 (José Francisco García García ed., 2014).]  [20:  Julio Faúndez, Chilean Constitutionalism Before Allende: Legality Without Courts, 29 BULL. LAT. AM. RES. 34 (2010).] 

Though there is academic consensus on the judicial passivity of the 1925 Supreme Court, only a few scholars have tried systematically to explain the Court’s behavior. The work of scholars such as Javier Couso, Druscilla Scribner, and Lisa Hilbink are notable exceptions. Scribner, who examines an extensive time period, claims that political factors, such as political competition, are insufficient to explain the Chilean case, and proposes that rights-based cases can be linked to the ideological preferences of the judges, whereas questions of power might also be explained politically.[footnoteRef:21] Hilbink, although she analyzes a different time period, identifies a conservative historical-institutional judicial ideology that has been promoted by a hierarchical judicial system and other incentives.[footnoteRef:22] Couso and Hilbink follow the same path and develop an argument on the corporate culture of the judicial branch, which includes judicial formalism, ideological conservatism, and a professional approach that discourage judges from engaging in cases that are too political.[footnoteRef:23] In her related work, Hilbink has also used these insights to claim that political competition and fragmentation are not necessary conditions for judicial independence and that scholars should pay more attention to judicial attittudes shaped by institutional processes.[footnoteRef:24] [21:  Druscilla Scribner, Courts, Power, and Rights in Argentina and Chile, in COURTS IN LATIN AMERICA 248 (Gretchen Helmke & Julio Ríos-Figueroa eds., 2011).]  [22:  LISA HILBINK, JUDGES BEYOND POLITICS IN DEMOCRACY AND DICTATORSHIP: LESSONS FROM CHILE (2007).]  [23:  Couso & Hilbink, supra note 18. See also Javier Couso, The Judicialization of Chilean Politics: The Rights Revolution that Never Was, in THE JUDICIALIZATION OF POLITICS IN LATIN AMERICA 105 (Rachel Sieder, Line Schjolden & Alan Angell eds., 2005).]  [24:  Lisa Hilbink, The Origins of Positive Judicial Independence, 64 WORLD POL. 587 (2012).] 

When discussing the Chilean courts, these types of accounts generally agree that the Supreme Court’s restrictive interpretation of its constitutional review power was due to the Chilean judicial formalistic civil law culture which emphasized and promoted the existence of an apolitical judiciary.[footnoteRef:25] They also recognized that there was a political dimension to this problem. In the words of Hilbink and Couso, the Supreme Court did not need “to get involved in the messy –and dangerous—world of politics.”[footnoteRef:26] After all, judges at the time were educated in a formalistic civil law tradition,[footnoteRef:27] and constitutional review was probably strange to them and sat poorly with the nineteenth-century revolutionary French legal doctrines that had influenced Chile’s legal culture.[footnoteRef:28] [25:  See also Carocca Pérez, supra note 18, at 202; FAÚNDEZ, DEMOCRATIZATION, DEVELOPMENT, AND LEGALITY: CHILE 1831–1973, supra note 18; Couso, supra note 22; HILBINK, supra note 21, at 41; COUSO ET AL., supra note 18, at 122.]  [26:  Couso & Hilbink, supra note 18, at 103–4. See also Teodoro Ribera, El Tribunal Constitucional, 11 REVISTA CHILENA DE DERECHO 339, 340 (1984).]  [27:  Ángela Arteaga Vial & Benita González Aracena, Corte Suprema: ¿Tribunal de Casación?, 13 REV. CHIL. DERECHO 101, 117 (1986); Carocca Pérez, supra note 18, at 199; Roberto Cerón Reyes, La Cultura Jurídica de los Ministros y Fiscales de la Corte Suprema de Justicia de Chile en el Siglo XIX (1823–1900), 23 REVISTA CHILENA DE HISTORIA DEL DERECHO 81, 96 (2011).]  [28:  Jorge Baraona González, La Cultura Jurídica Chilena: Apuntes Históricos, Tendencias y Desafíos, 35 REVISTA DE DERECHO VALPARAÍSO 427, 433 (2010).] 

Nevertheless, even though these ideological explanations make sense in the case of the 1925 Chilean Supreme Court, I claim that these types of explanations typically  pay sufficient attention to the fact that, according to the formalistic judicial tradition emphasizing the literal interpretation, justifying the denial of the judicial review power was less than an obvious choice for the Supreme Court. Following the conventional interpretative canons, the interpretation of the Constitution should have led the Court to exercise its powers, but the Court ignored both an authentic formalistic approach to the Constitution and the doctrines elaborated by well-known scholars.[footnoteRef:29] Thus, although a formalistic judicial civil law culture indeed existed, other factors might also account for the passive judicial behavior. It is plausible, as some conditions examined in this article suggest, that judicial passivity  an opportunistic use of the judicial power. Judges needed to build a justification for their passive attitude, which favored incumbent governments even at the expense of  serious rights infringements and explicit rules and legal doctrines violations. Thus, the narrative of an apolitical judiciary made sense. The idea that judges could have used the apolitical judiciary narrative as an opportunistic argument is then compatible with the ideological explanations developed by authors such as Lisa Hilbink and Javier Couso. [29:  Luis Claro Solar, Los Decretos Leyes y el Recurso de Inaplicabilidad que Establiece el Art. 86 de la Constitución, 31 REVISTA DE DERECHO Y JURISPRUDENCIA. 1(1934); Avelino León Hurtado, El Valor de la Jurisprudencia, 56 REVISTA DE  DERECHO Y JURISPRUDENCIA 265 (1959); Francisco Cumplido Cereceda, Inconstitucionalidad de la Ley, 128 REVISTA DE  DERECHO CONCEPCIÓN 70, 70 (1964); Jorge Mario Quinzio F., Poder Judicial, Supremacía de la Constitución, Constitucionalidad de la Ley, in EXAMEN CRÍTICO DE LOS PROYECTOS DE REFORMA CONSTITUCIONAL: ESTUDIOS REALIZADOS POR EL SEMINARIO DE DERECHO PÚBLICO DE LA ESCUELA DE DERECHO 113, 125 (1965).] 

I do not claim that the ideological explanation is wrong; nor I intend to argue that a different causal mechanism should be identified. Instead, I argue that understanding the failure of the judicial review mechanism requires a holistic approach, including an analysis of the political context and the institutional fragility of the judiciary. This article reveals that the-then Supreme Court judges had non-legalistic reasons for shying away from sensitive political battles, and that those reasons probably spurred the judges to develop a narrative based on the idea of an apolitical judiciary. Ideological reasons are thus consistent with strategic considerations.
The next section provides some historical context to the drafting of the 1925 Constitution, and explains the main political dynamics of the time after the Consitution’s enactment. Section 3 shows that the 1925 constitution-making process had competing goals, which explains the limitations that the constitutional designers assigned to the constitutional review mechanism they created. Section 4 emphasizes the institutional fragility that the judiciary had and the competitiveness of the political system. Section 5 describes how the Supreme Court avoided using its judicial review power in relevant ways. 

2. Historical and political context

Before the enactment of the 1925 Constitution, Chile experienced a polarized “pseudo-parliamentary” republic. Secretaries of state rarely lasted more than one year; between 1891 and 1924, there were 121 cabinet changes; and, in only thirty-three years, 530 different secretaries of state were appointed.[footnoteRef:30] Also, Congress continuously used its veto power against the President’s legislative plans,[footnoteRef:31] and the parties were not able to enact the necessary legislation to deal with the economic crisis of the 1920s.[footnoteRef:32] Arturo Alessandri was elected President in 1920 using an anti-elite narrative that capitalized on the social discomfort.[footnoteRef:33] However, Alessandri was not able to defeat the “parliamentary anarchy.”[footnoteRef:34] The political crisis escalated in 1923, when Congress postponed the approval of the state’s budget, forcing Alessandri to delay paying public employees’ salaries and funding some construction projects.[footnoteRef:35]  [30:  FERNANDO CAMPOS HARRIET, HISTORIA CONSTITUCIONAL DE CHILE 380 (1956).]  [31:  FEDERICO G. GIL, THE POLITICAL SYSTEM OF CHILE 89 (1966).]  [32:  JORGE A. TAPIA VALDÉS, LA TÉCNICA LEGISLATIVA 25 (1960).]  [33:  Alessandri presented himself as the “champion of the common men.” GIL, supra note 30, at 57. See also ALBERTO EDWARDS, LA FRONDA ARISTOCRÁTICA EN CHILE 231 (1928).]  [34:  EDWARDS, supra note 32, at 238.]  [35:  2 ALEJANDRO SILVA BASCUÑÁN, TRATADO DE DERECHO CONSTITUCIONAL: LA CONSTITUCIÓN DE 1925, at 51 (1963).] 

In September 1924, military officers intervened a legislative session,[footnoteRef:36] and Alessandri used the opportunity to strike a deal with them. However, the military did not resume their functions and Alessandri ended up offering his resignation. The Senate rejected Alessandri’s resignation, and he left the country. A de facto military Junta dissolved the Congress and promised to convene a constituent assembly. In January 1925, a new Junta was established, and it invited Alessandri, who still had the formal title of “President,” to return to the country and organize a constituent assembly. The Congress remained disbanded;[footnoteRef:37] Alessandri could initiate and control the constitution-making process,[footnoteRef:38] but he did not convene a constituent assembly.[footnoteRef:39] Instead, he formed an advisory commission (Comisión Consultiva), made up of politicians and social movement leaders, with the alleged aim of proposing rules for constitutional replacement.[footnoteRef:40] Alessandri divided the commission into two subcommittees, one of which (the Subcomisión de Reforma) prepared a draft of the 1925 Constitution. Alessandri and his secretary of justice, José Maza, led this second subcommittee, which comprised fifteen handpicked members.[footnoteRef:41] [36:  JORGE MARIO QUINZIO F., MANUAL DE DERECHO CONSTITUCIONAL 55 (1969); CARLOS ANDRADE GEYWITZ, ELEMENTOS DE DERECHO CONSTITUCIONAL CHILENO 21 (1971).]  [37:  Sofía Correa, ¿Congreso Constituyente o Asamblea Constituyente?, 82 REVISTA DE DERECHO PÚBLICO 41, 42–3 (2015).]  [38:  Sofía Correa, Los Procesos Constituyentes en la Historia de Chile: Lecciones para el Presente, 137 ESTUDIOS PÚBLICOS 43, 59–60 (2015).]  [39:  GABRIEL SALAZAR, EN EL NOMBRE DEL PODER POPULAR CONSTITUYENTE (CHILE, SIGLO XXI) (2011); Fernando Muñoz León, “Chile es una República Democrática”: La Asamblea Constituyente como Salida a la Cuestión Constitucional, 2013 ANUARIO DE DERECHO PÚBLICO 60, 91; Verónica Valdivia Ortiz de Zárate, Estabilidad y Constitucionalismo: Las Sombras de la Excepcionalidad Chilenas, in EN EL NOMBRE DEL PUEBLO: DEBATE SOBRE EL CAMBIO CONSTITUCIONAL EN CHILE 131, 131 (Claudio Fuentes ed., 2010); Sergio Grez Toso, La Ausencia de un Poder Constituyente Democrático en la Historia de Chile, 3 REVISTA IZQUIERDAS 1, 9–16 (2009); Juan Carlos Gómez Leyton, El Poder Constituyente Nacional: Un Eterno Excluido, in LA REPÚBLICA INCONCLUSA: UNA NUEVA CONSTITUCIÓN PARA EL BICENTENARIO 129 (Jorge Benítez & Pedro Rosas eds., 2009).]  [40:  Grez Toso, supra note 38, at 13; Correa, supra note 36, at 44.]  [41:  Gómez Leyton, supra note 38, at 175; Sofía Correa, Cambio Constitucional desde el Congreso Nacional, in LA SOLUCIÓN CONSTITUCIONAL: PLEBISCITOS, ASAMBLEAS, CONGRESOS, SORTEOS Y MECANISMOS HÍBRIDOS 113, 45 (Claudio Fuentes & Alfredo Joignant eds., 2015). The only member that disagreed with Alessandri—i.e., the communist Manuel Hidalgo—was isolated. See Grez Toso, supra note 38, at 15.] 

Alessandri controlled the subcommittee,[footnoteRef:42] and designed a strong presidential regime. Two parties objected and presented an alternative constitutional project.[footnoteRef:43] Alessandri submitted both projects to a referendum and won by an overwhelming majority.[footnoteRef:44] Although the new Constitution started to operate formally in October of 1925, its full implementation came later. Alessandri was forced to resign again shortly after the referendum. He returned to the presidency in 1932. [42:  Gómez Leyton, supra note 38, at 176.]  [43:  2 MARIO BERNASCHINA GONZÁLEZ, MANUAL DE DERECHO CONSTITUCIONAL 20–1 (1951).]  [44:  Advocates of parliamentarian regimes criticized the 1925 Constitution. See, e.g., Hans Kelsen, Observaciones sobre la Constitución Chilena, 20 ANUARIO DE FILOSOFÍA JURÍDICA SOCIAL 643, 644 (1926). See also QUINZIO F., supra note 35, at 60; RENATO CRISTI & PABLO RUIZ-TAGLE, LA REPÚBLICA EN CHILE. TEORÍA Y PRÁCTICA DEL CONSTITUCIONALISMO REPUBLICANO 116–17 (2006).] 

The 1925 Constitution had a liberal structure. It included a bill of rights, separated the church and the state, introduced a separation of powers scheme, and recognized principles such as popular sovereignty. The reforms to the judiciary included the modification of the way judges were nominated. It first eliminated the Consejo de Estado, an institution controlled by the political parties that dominated the Congress,[footnoteRef:45] and which had nominated judicial candidates in the past. Those judicial appointments had harmed the judiciary’s reputation due to the partisan profile of the appointed judges,[footnoteRef:46] and the constitutional designers distrusted those appointments.[footnoteRef:47] Instead, the drafters decided to empower the courts during the judicial nominations. The president could select Supreme Court judges only from a five-member list prepared by the Supreme Court, which was required to include the two oldest judges from the courts of appeals (Article 83). The President could appoint court of appeal judges only from the three-member lists prepared by the Supreme Court, and could appoint lower judges only from the three-member lists developed by the courts of appeals (Article 83). The judicial system, along with the judicial life tenure and the requirements to be eligible as a judge (law degree and legal experience), aimed to produce a professional and independent judiciary.  [45:  GIL, supra note 30, at 123; Bernardino Bravo Lira, La Función Consultiva: Un Vacío Secular dentro del Régimen de Gobierno en Chile 1874–1973, 21–2 REVISTA DE DERECHO PÚBLICO 157, 163, 167 (1977); Bernardino Bravo Lira, La Constitución de 1833, 10 REVISTA CHILENA DE DERECHO 317, 328 (1983).]  [46:  ARMANDO DE RAMÓN, LA JUSTICIA CHILENA ENTRE 1875 Y 1924 (1989).]  [47:  ACTAS OFICIALES COMISIÓN Y SUBCOMISIONES, ACTAS OFICIALES DE LAS SESIONES CELEBRADAS POR LA COMISIÓN Y SUBCOMISIONES ENCARGADAS DEL ESTUDIO DEL PROYECTO DE NUEVA CONSTITUCIÓN POLÍTICA DE LA REPÚBLICA 159, 180, 224–6 (1925).] 

Alessandri believed that lower court judges could abuse their powers and, therefore, promoted the establishment of a powerful Supreme Court that could supervise and discipline them.[footnoteRef:48] Despite this institutional design favoring the formal independence of the Supreme Court, the judiciary had some institutional weaknesses. For example, its budget was politically controlled, the executive branch kept full control of the police, and judicial decisions could not be implemented without executive orders. This fact gave incumbent Presidents some leverage over the judiciary and allowed them not to collaborate.[footnoteRef:49] [48:  Id. at 264.]  [49:  See ELISABETH LIRA & BRIAN LOVEMAN, PODER JUDICIAL Y CONFLICTOS POLÍTICOS (CHILE: 1925–1958) 14 (2014).] 


3. The design of the inapplicability mechanism: Two goals in tension

Under the 1833 Constitution, a political form of constitutional review existed in the hands of a Senate committee (the Comisión Conservadora), and a non-independent agency (the Consejo de Estado) exercised administrative review.[footnoteRef:50] The only relevant judicial mechanism aimed to protect individuals against state abuses was habeas corpus, which only protected detained individuals and prisoners.[footnoteRef:51] Even though some Chilean courts had enacted limited and contested rulings that arguably involved some judicial review,[footnoteRef:52] early scholarship agreed that the 1833 Constitution generally prevented judicial review of legislation and that the courts did not develop that sort of power.[footnoteRef:53] The 1925 Constitution tried to transfer the powers of constitutional and administrative review to independent courts, but the Supreme Court failed to use both of these powers meaningfully in both cases.[footnoteRef:54]  [50:  RAFAEL RAVEAU, TRATADO ELEMENTAL DE DERECHO CONSTITUCIONAL CHILENO Y COMPARADO 397 (2d ed. 1939); 2 ALEJANDRO SILVA BASCUÑÁN, TRATADO DE DERECHO CONSTITUCIONAL: LA CONSTITUCIÓN DE 1925 425 (1963).]  [51:  RAVEAU, supra note 49, at 577. Some early scholars suggest that the 1925 Constitution also provided for other means to protect individuals and check political power. Raveau, for example, made a list that included the right to petition, the power of the Congress’s lower chamber to make declarations regarding individual rights, the provision of the Criminal Code that punished certain rights violations, and the non-constitutionally recognized, but ethically mandated, right to resist the oppressor. Id. at 579–84.]  [52:  CARLOS ESTÉVEZ GAZMURI, ELEMENTOS DE DERECHO CONSTITUCIONAL CHILENO 347 (1949); SILVA BASCUÑÁN, supra note 49, at 432.]  [53:  MANUEL CARRASCO ALBANO, COMENTARIOS SOBRE LA CONSTITUCIÓN POLÍTICA DE 1833, at 198 (2d ed. 1874); JORGE HUNEEUS, LA CONSTITUCIÓN ANTE EL CONGRESO, O SEA COMENTARIO POSITIVO DE LA CONSTITUCIÓN CHILENA: SEGUNDA I ÚLTIMA PARTE 252–4 (1880).]  [54:  The administrative review power is beyond the scope of this article.] 

The new judicial review mechanism created by the 1925 constitution-makers was the inaplicabilidad (“inapplicability”), by which the Supreme Court could declare that a legal provision violated the Constitution and decide not to “apply” it in specific cases. Unlike the constitutional review model in the United States, the Chilean inapplicability could only be exercised by the Supreme Court—not by any other judge—and the ruling was supposed to lack a stare decisis effect, both in its vertical and horizontal dimensions. In other words, the Chilean Supreme Court could declare that a particular legal provision was inapplicable, but judges could still apply the legal rule in other cases unless that other case is brought to the Supreme Court. 
The 1925 constitutional drafters were possibly aware of the constitutional courts that at that time existed in Austria and Czechoslovakia, and they probably knew that most of the civil law countries that served as a model for Chilean scholars—i.e., mainly France and Spain—did not have constitutional courts. It is unclear whether they knew about the weak-form mechanisms that existed in the nineteenth-century constitutions of Venezuela and Colombia.[footnoteRef:55] They did not follow any of those models, and they did not mention them in the committee debates. The US Constitution is the only model brought up in those debates,[footnoteRef:56] which led some Chilean scholars to believe that the inapplicability was a modified version of the American judicial review.[footnoteRef:57] However, as I explained above, the inapplicability’s final design differed substantially from the US model, as the drafters were trying to create a weaker judicial review mechanism. [55:  On these models, see Colón-Ríos, supra note 5.]  [56:  ACTAS OFICIALES COMISIÓN Y SUBCOMISIONES, supra note 46, at 81.]  [57:  JOSÉ GUILLERMO GUERRA, LA CONSTITUCIÓN DE 1925, at 457 (1929); 1 MARIO BERNASCHINA GONZÁLEZ, MANUAL DE DERECHO CONSTITUCIONAL 259 (3d ed. 1958); Carocca Pérez, supra note 18, at 201; Cea Egaña, supra note 18, at 19; Friedler, supra note 18, at 328; Lautaro Ríos Álvarez, El Control Difuso de Constitucionalidad de las Leyes en la República de Chile, 23 REVISTA DE DERECHO VALPARAÍSO 39, 39 (2002); ENRIQUE NAVARRO BELTRÁN, EL CONTROL DE CONSTITUCIONALIDAD DE LAS LEYES EN CHILE (1811–2011) 22 (2011); DIANA RIVAS, NATURALEZA JURÍDICA DE LA INAPLICABILIDAD EN EL MODELO CHILENO 20 (2013); Delaveau S., supra note 18, at 470.] 

Two competing goals influenced the final design of the inapplicability: (i) the need to constrain the Congress and (ii) the “ghosts” of the Chilean civil-law tradition which restricted the power of the judges and influenced the views of the subcommittee members. The creation of the inapplicability mechanism was the result of a compromise between those two goals.
Regarding the first goal, the 1925 drafters wanted to establish a judicial review system, because they were worried about the possibility of a Congress violating the Constitution,[footnoteRef:58] and by the lack of an arbiter that could moderate the conflict between the legislature and the executive branches.[footnoteRef:59] José Guillermo Guerra, an early constitutional scholar who participated in the subcommittee sessions, said that the designers wanted to prevent the concrete parliamentary constitutional violations that had happened in the past, and quoted examples of the Congress’s actions against the 1833 Constitution, including the scandal of the bill establishing a remuneration for legislators.[footnoteRef:60] The establishment of the inapplicability mechanism is situated in a broader context in which the framers of the 1925 Constitution aimed to strengthen the president’s powers and constrain the Congress. In that framework, it made sense to have a Supreme Court with authority to review legislation approved by Congress. [58:  GUERRA, supra note 56, at 458; Carlos Estévez Gazmuri, Reformas que la Constitución de 1925 Introdujo a la de 1833, at 447, 486 (1941); RIVAS, supra note 56, at 20.]  [59:  MARISOL PEÑA TORRES, APORTES DEL TRIBUNAL CONSTITUCIONAL DE CHILE AL ESTADO DE DERECHO Y A LA DEMOCRACIA 58 (2011); RIVAS, supra note 56, at 22.]  [60:  GUERRA, supra note 56, at 457–8.] 

Regarding the second goal, the debates of the subcommittee show that constitutional designers also wanted to avoid creating a too powerful judiciary. Alessandri rejected the idea of establishing a mechanism that could eliminate unconstitutional legislation with definitive or general legal consequences and, instead, promoted the adoption of a judicial remedy that could only apply to the particular case the Court was adjudicating.[footnoteRef:61] The subcommittee’s idea was that the Supreme Court should use of the inapplicability mechanism only exceptionally, thus avoiding confrontations with the legislative branch.[footnoteRef:62] They argued that a stronger judicial review mechanism capable of revising legislation with generalizable legal consequences would corrupt the judiciary.[footnoteRef:63] Alessandri also contended that the Supreme Court should not become a legislative actor, which he found “dangerous,”[footnoteRef:64] because of the “human tendency to increment the powers of oneself.”[footnoteRef:65] The Supreme Court was supposed to be a passive institution that should not outrank the political branches of government.[footnoteRef:66] The subcommittee agreed to give the power of judicial review to the Supreme Court exclusively because they did not want other judges to challenge legislation approved by Congress. [61:  ACTAS OFICIALES COMISIÓN Y SUBCOMISIONES, supra note 46, at 81.]  [62:  Id. at 366.]  [63:  Id. at 262.]  [64:  Id. at 81.]  [65:  Id. at 254.]  [66:  Id. at 254, 366.] 

The thoughts of the sub-committee were connected to a prevailing political idea that dominated in Chile at that time, which was inspired in the nineteenth-century revolutionary ideology regarding the role that judges should have in a constitutional system.[footnoteRef:67] The 1925 Constitution managed to create a judicial review system without establishing an overly “dangerous” Supreme Court.[footnoteRef:68] Some scholars argued—perhaps naïvely—that if the Supreme Court declared the inapplicability of the same legal provision several times, the legislator was supposed to pass new legislation derogating that provision.[footnoteRef:69] They argued that the Court’s authority had a sort of “moral” power over the legislature.[footnoteRef:70]  [67:  2 FRANCISCO ZÚÑIGA URBINA, ELEMENTOS DE JURISDICCIÓN CONSTITUCIONAL 33 (2002); Fernando Muñoz León, Notas sobre la Historia Constitucional de Chile: Génesis y Evolución entre 1810 y 1970, 2005 ANUARIO DE DERECHO CONSTITUCIONAL LATINOAMERICANO 267.]  [68:  Estévez Gazmuri, supra note 57, at 486–7.]  [69:  GUERRA, supra note 56, at 460.]  [70:  ESTÉVEZ GAZMURI, supra note 51, at 342; QUINZIO F., supra note 35, at 513.] 

Chilean scholars have criticized the inapplicability design.[footnoteRef:71] For example, commentators have claimed that the inapplicability was not a real power of judicial review;[footnoteRef:72] that the 1925 constitution-makers lacked the conviction to vigorously protect the Constitution;[footnoteRef:73] that the designers gave “puny wings” to the Supreme Court,[footnoteRef:74] and that the “ghosts” of the prevailing legal and political tradition pushed the drafters to design an ineffective judicial review mechanism.[footnoteRef:75] These scholars are correct in pointing out that the inapplicability mechanism had limitations: only the Supreme Court was going to have that power;[footnoteRef:76] the legal effects of the judicial decisions were limited to single cases;[footnoteRef:77] the Supreme Court lacked the authority to void, eliminate, or exclude a legislative rule from the legal system;[footnoteRef:78] and no stare decisis existed.[footnoteRef:79] Further, lower judges were supposed to continue using the unconstitutional provisions in new cases,[footnoteRef:80] unless they brought the case again to the Supreme Court through a new inapplicability petition.[footnoteRef:81]  [71:  Fernando Atria Lemaitre, Inaplicabilidad y Coherencia: Contra la Ideología del Legalismo, 12 REVISTA DE DERECHO VALDIVIA 119, 131 (2001); Raúl Letelier Wartenberg, Jueces Ordinarios y Justicia Constitucional, 34 REVISTA CHILENA DE DERECHO 539, 552 (2007).]  [72:  Atria Lemaitre, supra note 70, at 154; Juan Carlos Ferrada Bórquez, Los Derechos Fundamentales y el Control Constitucional, 17 REVISTA DE DERECHO VALDIVIA (2004).]  [73:  Lautaro Ríos Álvarez, La Acción de Inaplicabilidad de Preceptos Legales, 14 REVISTA DE DERECHO COQUIMBO 115, 120 (2007).]  [74:  Lautaro Ríos Álvarez, El Control Difuso de Constitucionalidad de la Ley en Chile y en Otros Países de América, 6 ANUARIO IBEROAMERICANO DE JUSTICIA CONSTITUCIONAL 417, 429 (2002).]  [75:  Id. at 427; Ríos Álvarez, supra note 56, at 45; Ríos Álvarez, supra note 72, at 118.]  [76:  ESTÉVEZ GAZMURI, supra note 51, at 345; SILVA BASCUÑÁN, supra note 49, at 434.]  [77:  Hugo Caldera Delgado, La Responsabilidad Extracontractual por el Hecho de las Leyes en la Constitución Política de 1980: ¿Espejismo o Realidad?, 79 REVISTA DE DERECHO Y JURISPRUDENCIA 673 (1982).]  [78:  Gómez Bernales, supra note 18, at 123; José Luis Cea Egaña, La Praxis del Control de Constitucionalidad en Chile, Paper presented at the Conferencia ofrecida ante el Supremo Tribunal Federal de Brasil 5 (Sept. 27, 2007), www.stf.jus.br/repositorio/cms/portalStfInternacional/portalStfSobreCorte_pt_br/anexo/La_praxis_del_control_de_constitucionalidad_en_Chile.pdf.]  [79:  SILVA BASCUÑÁN, supra note 49, at 445; Teodoro Ribera, Función y Composición del Tribunal Constitucional de 1980, 27 ESTUDIOS PÚBLICOS 77, 83 (1987); ZÚÑIGA URBINA, supra note 66, at 35–6.]  [80:  QUINZIO F., supra note 36, at 507; Juan Colombo Campbell, Protección Jurisdiccional de la Constitución: La Declaración Judicial de Inconstitucionalidad, 12 REVISTA DE DERECHO VALDIVIA 9, 13 (2001).]  [81:  BERNASCHINA GONZÁLEZ, supra note 42, at 547.] 

These criticisms generally targeted constitutional designers. Nevertheless, the judicial review power existed explicitly, and from a strictly legal perspective, the Supreme Court should have used it if a piece of legislation contradicted the Constitution. The next section shows that the Court developed a body of jurisprudence that restricted the inapplicability mechanism in ways that the constitutional designers did not pursue. True, the original design was weak, but constitution-makers still expected the Supreme Court to resolve inter-branch conflicts on a case-by-case basis.

[bookmark: _Toc487627803]4. From the depuration of the judiciary to judicial passivity

Alessandri’s resignation in October 1925 initiated an era of political chaos that prevented the full implementation of the new Constitution.[footnoteRef:82] Emiliano Figueroa was elected president in 1925, and Coronel Carlos Ibáñez became his secretary of interior and vice-president. Ibáñez used President Figueroa as a puppet to face traditional elites, and initiated a “depuration,” “purification,” or “housecleaning” of the judiciary aimed to remove all the judges who had been appointed by previous regimes.[footnoteRef:83] The sitting judges were still part of the generation of courts appointed by the Consejo de Estado, which had a bad reputation.[footnoteRef:84] Judges were close to political parties[footnoteRef:85] and many were accused of illegally intervening electoral procedures.[footnoteRef:86] Some authors have connected the Supreme Court’s reluctance to become a politically relevant actor with the Ibáñez intervention.[footnoteRef:87] This connection makes sense. When a rising strongman intervenes in the judiciary and seeks to establish an authoritarian form of government, we should not expect courts to develop as particularly powerful actors, especially if the strongman has an explicit agenda against sitting courts. [82:  CAMPOS HARRIET, supra note 29, at 566; Navia, supra note 18, at 14.]  [83:  DE RAMÓN, supra note 45, at 59; HILBINK, supra note 21, at 59; LIRA & LOVEMAN, supra note 48, at 24–7, 41–6.]  [84:  GIL, supra note 30, at 128; HILBINK, supra note 21, at 54–5.]  [85:  Armando de Ramón found that at least 113 judges were active members of political parties, mainly of the Conservative Party, the Liberal Party, and the Democratic Liberal Party (all conservative or moderated parties), and scarcely from other, more progressive parties, such as the Radical Party or the Democrat Party. DE RAMÓN, supra note 45, at 51.]  [86:  Id. at 49–50.]  [87:  COUSO ET AL., supra note 18, at 122.] 

When Ibáñez initiated his intervention against the judiciary, an important part of the Supreme Court quickly teamed up with Ibáñez, and even made a list of inferior judges to be fired. However, when the Chief Justice—who was President Figueroa’s brother—did not proceed as quickly as expected, Ibáñez declared the vacancy of five appeal court judges and thirteen lower judges,[footnoteRef:88] and later fired the Chief Justice, triggering the resignation of all the Supreme Court judges that supported the Chief Justice. President Figueroa left the government, and Ibáñez assumed as “acting president.” [88:  DE RAMÓN, supra note 45, at 58.] 

After the new president of the Court of Appeal complained, Ibáñez had him deported. The remaining judges accepted Ibáñez’s actions, “kept silent and waited out the storm,”[footnoteRef:89] while Ibáñez was prosecuting his opponents, having them arrested or exiled. The judiciary expressed no opposition and did nothing to thwart Ibáñez’s plans.[footnoteRef:90] Ibáñez then ran for president without opposing candidates (the only opponent was exiled), and won with 98% of the votes.  [89:  HILBINK, supra note 21, at 60.]  [90:  DE RAMÓN, supra note 45, at 59.] 

In 1931, Ibáñez left the country. Some political leaders unsuccessfully tried to assume control, a “Socialist Republic” was briefly established, and there was an administration that tried to reestablish the pseudo-parliamentary regime.[footnoteRef:91] Between 1927 and 1932, the country was governed mostly through emergency legislation. Chile had nine governments in less than fifteen years; the Supreme Court was weak, and did not challenge the President’s emergency powers[footnoteRef:92] or the irregular legislation enacted. This jurisprudential trend persisted even after the chaotic period had ended.   [91:  Correa, supra note 36, at 46.]  [92:  LIRA & LOVEMAN, supra note 48, at 21.] 

Although the Supreme Court was not strong enough to act as an inter-branch arbiter, and did not develop a relevant constitutional review power, it proved useful in 1932 when it helped to call for elections following a military coup which had tried to put an end to the 1927–32 political chaos. Arturo Alessandri returned and won the presidential elections again. As a result, the 1925 Constitution could be fully implemented.[footnoteRef:93]  [93:  José Bidart Hernández, Algunos Aspectos sobre la Eficacia de la Constitución en la Sociedad Chilena, 182 REVISTA DE DERECHO CONCEPCIÓN 29 (1987); Alejandro Silva Bascuñán & María Pía Silva Gallinato, Derechos Humanos en la Constitución de 1925, 9 IUS ET PRAXIS 245 (2003); CRISTI & RUIZ-TAGLE, supra note 43, at 115.] 

Arturo Alessandri’s second presidency (1932–8) opened a new era in Chilean politics. The public finances were in order, unemployment was low, and the economic crisis vanished.[footnoteRef:94] With Alessandri’s administration, all the parties seemed to respect and accept constitutional rules,[footnoteRef:95] and political competition could be channeled via regular and periodic elections. Many historians and political scientists have idealized the 1932–70 Chilean democracy, even claiming that it was the longest-running stable, competitive democracy in Latin America.[footnoteRef:96] Table 1 enumerates the presidents and shows how they were elected and their supporting coalition. [94:  GIL, supra note 30, at 66.]  [95:  LUIS GALDAMES, A HISTORY OF CHILE 402 (Isaac J. Cox trans., The University of North Carolina Press1941) (1925).]  [96:  Julio Faúndez, The Fragile Foundations of Administrative Legality: Chile Between 1932 and 1973, 2 J. COMP. L. 77, 77 (2007); HILBINK, supra note 21, at 41; Druscilla L. Scribner, The Judicialization of (Separation of Powers) Politics: Lessons from Chile, 3 J. POL. LAT. AM. 71, 74 (2010); Roberto Garretón, Chile: Perpetual Transition Under The Shadow Of Pinochet, in NEOLIBERALISM’S FRACTURED SHOWCASE 73, 75 (Ximena Barra ed., 2011).] 

<COMP: INSERT Table 1 ABOUT HERE>
As I explained above, the judicial empowerment literature claims that political competition may help to produce fertile conditions for the growth of judicial power. As the table above suggests, Chile was politically competitive and fragmented. Still, Chilean Supreme Court refused to use its judicial review power over legislation, particularly in high stakes cases, as I elaborate in the section below. 
During this time, the courts faced scenarios of high polarization, including episodes such as the return of the strongman Ibáñez to the presidency in 1952 and the continuous use of emergency powers at least until 1958[footnoteRef:97]—the courts never challenged them. Also, even though they were constitutionally obliged, legislators never implemented the administrative courts required by the 1925 Constitution[footnoteRef:98] partly due to the political polarization and the existence of continuous changes in the governing coalitions.[footnoteRef:99] In these conditions, along with the lack of financial autonomy, judges had incentives to remain a submissive institution and avoided using its judicial review powers to challenge statutes. [97:  LIRA & LOVEMAN, supra note 48, at 31–2.]  [98:  The only institution capable of reviewing administrative actions was the Contraloría, an agency which, before 1970, developed an “innocuous jurisdictional check with no bearing on the underlying policy.” Faúndez, supra note 95, at 86.]  [99:  See id. at 78.] 

The high levels of political conflict and the existence of unstable governing coalitions, as showed in Table 1, can be partly attributed to specific constitutional arrangements: Presidents were elected directly and served for a six-year term without immediate renewal. The presidential candidate needed to gain more than half of the valid votes to be elected, and, if that was not possible, then Congress decided which of the two top candidates would become president. A proportional electoral system elected the Congress, promoting a multiparty regime that made it hard to produce legislative majorities. The combination of these institutional arrangements incentivized political fragmentation, unstable governing alliances, and undisciplined parties, producing a sort of “minority Presidentialism”—i.e., presidents lacking the Congress’s support. For example, by 1949, ten parties had legislators and an additional ten new parties were trying to get their members elected.[footnoteRef:100] The Radical Party, which became the “center of gravity of Chilean politics” for an extended period,[footnoteRef:101] needed to bargain with rival parties to build ruling coalitions, and the political views of the radicals continuously shifted. They had initially supported Alessandri (who had shifted to the right) and later were part of the socialist coalition led by Allende. These shifting alliances were normal, as shown by the table above. [100:  GIL, supra note 30, at 73.]  [101:  Id. at 75.] 


5. The Supreme Court’s irrelevant judicial review power

Chilean scholars typically say that the Supreme Court’s use of the inapplicability power spoke to “poor,”[footnoteRef:102] “unsatisfactory,”[footnoteRef:103] “insufficient,”[footnoteRef:104] merely “theoretical,”[footnoteRef:105] “limited,”[footnoteRef:106] “restricted,”[footnoteRef:107] and “irrelevant” performance.[footnoteRef:108] Although statistical information on this period is scarce,[footnoteRef:109] there is consensus on the fact that the Supreme Court did not elaborate a jurisprudence aimed to protect individual rights,[footnoteRef:110] and that it refused to use the inapplicability mechanism to moderate inter-branch conflicts.[footnoteRef:111] [102:  Carocca Pérez, supra note 18, at 201.]  [103:  Francisco Zúñiga Urbina, Tribunal Constitucional y Control de Constitucionalidad, 212 REVISTA DE DERECHO CONCEPCIÓN 341, 344 (2002).]  [104:  Cea Egaña, supra note 18, at 19.]  [105:  Saenger Gianoni, supra note 18, at 427.]  [106:  Delaveau S., supra note 18, at 471.]  [107:  LUIS CLARO SOLAR, EXPLICACIONES DE DERECHO CIVIL CHILENO Y COMPARADO 29–30 (1978).]  [108:  COUSO ET AL., supra note 18, at 120.]  [109:  According to Faúndez, between 1925 and 1946, the Supreme Court rejected “almost 90%” of the inapplicability petitions. Unfortunately, the data is not available. FAÚNDEZ, DEMOCRATIZATION, DEVELOPMENT, AND LEGALITY. CHILE 1831-1973 , supra note 18, at 132; FAÚNDEZ, DEMOCRATIZACIÓN, DESARROLLO Y LEGALIDAD. CHILE, 1831-1973 , supra note 18, at 156.]  [110:  Raúl Bertelsen Repetto, Tendencias en el Reconocimiento y Protección Constitucional de los Derechos en Chile, 14 REV CHILENA DE DERECHO 49, 56 (1987); Saenger Gianoni, supra note 18, at 427.]  [111:  Lautaro Ríos Álvarez, Algunos Requerimientos de la Nueva Constitución Política de Chile, 165 REVISTA DE DERECHO CONCEPCIÓN 105, 110 (1977).] 

An example of how the Supreme Court refused to exercise its judicial review power is its doctrine on the “procedural vices of legislation” (vicios de forma). This doctrine prevented the Court from reviewing pieces of legislation enacted through a lawmaking process that violated the procedural rules established in the Constitution, such as not following the constitutionally required legislative majorities. Legislation passed by de facto regimes usually exhibits procedural vices, because those types of regimes typically enact legislation without Congressional approval. Procedural vices could involve political disputes among legislators or between a faction of the Congress and the President. For the 1925 constitutional designers, the inapplicability mechanism was supposed to address those problems.[footnoteRef:112] However, the Supreme Court never used the inapplicability mechanism to review legislation that had procedural vices. For example, the Court claimed that it lacked the power to control the legislative process;[footnoteRef:113] that it was not supposed to “meddle” with the powers of the other branches of government;[footnoteRef:114] that the legislative and the judicial power were mutually exclusive;[footnoteRef:115] and that the Constitution only allows breaking the separation of powers when there is an explicit constitutional enumerated power to do so.[footnoteRef:116] This last argument implied that  issuing declarations of inapplicability was not one of those enumerated powers. [112:  MANUEL URRUTIA SALAS & OSCAR FILIPPI, CURSO DE PROCEDIMIENTO CIVIL: PROFESADO POR DON FERNANDO ALESSANDRI R. EN LA UNIVERSIDAD DE CHILE 228 (1938); ESTÉVEZ GAZMURI, supra note 51, at 346; BERNASCHINA GONZÁLEZ, supra note 42, at 545; QUINZIO F., supra note 35, at 509; ANDRADE GEYWITZ, supra note 35, at 635.]  [113:  Corte Suprema de Justicia [C.S.J.] [Supreme Court]4/11/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court]12/6/1950; Corte Suprema de Justicia [C.S.J.] [Supreme Court]12/6/1959.]  [114:  Corte Suprema de Justicia [C.S.J.] [Supreme Court]12/19/1936.]  [115:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 5/25/1962.]  [116:   Corte Suprema de Justicia [C.S.J.] [Supreme Court] 5/24/1964.] 

The Supreme Court’s doctrine had no textual ground on the 1925 Constitution, and the reasons cited above made no sense for legal scholars.[footnoteRef:117] The Supreme Court could have relied on the available scholarship and the argument of the 1925 constitutional designers, but the Court decided to ignore them. The way the Supreme Court understood its judicial review power restricted the inapplicability beyond the limitations that constitutional designers included in the Constitution. A plausible reason why the Supreme Court refused to review legislation on the ground that its adoption involved procedural vices, was recognized later by judge Eyzaguirre. During the Pinochet dictatorship, in power from 1973, the drafting committee of the 1980 Constitution invited judge Eyzaguirre to speak about the problem of procedural vices in legislation.[footnoteRef:118] Judge Eyzaguirre recognized that the Supreme Court was too afraid to get involved in the internal struggles of Congress.[footnoteRef:119] If we believe judge Eyzaguirre’s words, we can infer that the ideology of judicial apoliticism was not born purely out from Chile’s legal tradition—as some scholars have suggested. It seemed to also be a strategic choice made by the Supreme Court to preserve its authority. [117:  See BERNASCHINA GONZÁLEZ, supra note 42, at 545; QUINZIO F., supra note 35, at 509; Ribera, supra note 78, at 83. See also Eugenio Valenzuela S., Labor Jurisdiccional de la Corte Suprema, 40 ESTUDIOS. PÚBLICOS 137, 151 (1990); Nogueira Alcalá, supra note 18, at 436; Kamel Cazor Aliste, La Jurisdicción Constitucional en Chile, 12 REVISTA DEDERECHO VALDIVIA 91, 101 (2001); Sergio Verdugo, Inaplicabilidad y Vicios de Forma: ¿Un Problema Resuelto?, 23 REVISTA DE DERECHO VALDIVIA 83, 87 (2010); NAVARRO BELTRÁN, supra note 56, at 25; Lucas Mac-Clure, El Tribunal Constitucional y los Derechos: La Discusión Pendiente, in FRENTE A LA MAYORÍA: LEYES SUPRAMAYORITARIAS Y TRIBUNAL CONSTITUCIONAL EN CHILE 274, 192 (2011); Valeria Lübbert Álvarez, El Proceso Legislativo Frente a los Jueces: El Caso de la Inaplicabilidad por Vicios de Forma, 76 REVISTA DE DERECHO PÚBLICO 373, 384–5 (2012); RIVAS, supra note 56, at 21–2; Miriam Lorena Henríquez Viñas, Justicia Constitucional Chilena y Vicios de Forma: Un Caso de Improcedencia, 15 REVISTA DE DERECHO UCUDAL 46, 55 (2017).]  [118:  Comisión de Estudios de la Nueva Constitución, Sess. 287 (1977).]  [119:  Fiamma Olivares, supra note 18; Cazor Aliste, supra note 116, at 101.] 

Connected to the problem of procedural vices in legislation, the Supreme Court was also asked whether irregular legislation—that is, legislation enacted during de facto regimes—was constitutional or not. The problem of whether that type of legislation should remain in force after the de facto government had stepped down, was particularly complicated during this era: Alessandri had governed without a Congress; a dictatorship was in power and political chaos reigned until 1932. Many of the laws enacted during transitional periods regulated critical areas of the Chilean legal system and declaring their unconstitutionality could have major consequences. The Supreme Court never challenged these laws. From a purely legal perspective, the Supreme Court should have concluded that this kind of legislation was unconstitutional.[footnoteRef:120] However, it made no sense for the Supreme Court to do so, because the political branches did not oppose those pieces of legislation.[footnoteRef:121] The Supreme Court recognized the validity of irregular legislation starting in 1925, claiming that the exceptional circumstances of the military coups of 1924 and 1925 prevented it from reviewing it.[footnoteRef:122] The Supreme Court also ordered the courts of appeals to recognize the legal value of those statutes after the military insurrection of 1924.[footnoteRef:123] [120:  Saenger Gianoni, supra note 18, at 411.]  [121:  Id. at 414–15.]  [122:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 8/19/1925.]  [123:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 8/11/1925.] 

In 1933, an expert commission suggested that de facto legislation was unconstitutional, but Arturo Alessandri Rodríguez—the son of President Alessandri and the most prominent commentator on the Chilean Civil Code—issued a minority opinion defending the constitutionality of the irregular legislation. Instead of using the commission’s majority views, the Supreme Court reproduced Alessandri Rodríguez’s argument and consistently recognized the legal validity of irregular legislation.[footnoteRef:124] The argument was that the elected legislative branch had implicitly recognized the validity of the irregular legislation by explicitly modifying it or by not derogating it.[footnoteRef:125] A small group of politicians tried to impeach the Supreme Court judges for not declaring the inapplicability of irregular legislation.[footnoteRef:126] During the impeachment hearings, the Supreme Court judges replied that they did not want to be responsible for triggering “the chaos” the country would be plunged into should irregular legislation be declared unconstitutional. The Supreme Court mentioned examples of critical statutes, such as the bank regulation and aspects of the retirement system.[footnoteRef:127] The Congress rejected the impeachment petition and endorsed the Supreme Court’s jurisprudence, which coincided with the-then prevailing political view. However, that perspective was not shared by the entire legal community. The prominent legal scholar Luis Claro Solar—one of the most important commentators of the Chilean Civil Code—argued that the Supreme Court judges were not brave enough to rule against the interests of the politicians.[footnoteRef:128] The Supreme Court acted pragmatically and strategically, probably to prevent a political backlash. The Court’s arguments were consistent with the apolitical judicial narrative that the Court was using to justify its deferential behavior. [124:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 10/11/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/16/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 6/14/1935; Corte Suprema de Justicia [C.S.J.] [Supreme Court]6/22/1937]  [125:  Corte Suprema de Justicia [C.S.J.] [Supreme Court]10/11/1933.]  [126:  Saenger Gianoni, supra note 18, at 412.]  [127:  Legislatura Ordinaria, Cámara de Diputados, Sesión 19 (1933).]  [128:  Claro Solar, supra note 28.] 

Another example is the Supreme Court’s avoidance of reviewing legislative delegations to the President or administrative regulations. The Congress had the practice of passing laws delegating statutory authority to the President, but that practice was irregular, and did not have constitutional recognition until a constitutional reform regulated it in 1970.[footnoteRef:129] Although scholars preferred an expansive interpretation of the Court’s power regarding this matter,[footnoteRef:130] as the delegation of legislative powers could imply abusive regulations, the Supreme Court repeatedly avoided reviewing those sorts of regulations.[footnoteRef:131]  [129:  LIRA & LOVEMAN, supra note 48, at 10.]  [130:  BERNASCHINA GONZÁLEZ, supra note 42, at 544; SILVA BASCUÑÁN, supra note 49, at 438; QUINZIO F., supra note 35, at 508; ENRIQUE EVANS DE LA CUADRA, RELACIÓN DE LA CONSTITUCIÓN POLÍTICA DE LA REPÚBLICA DE CHILE 155 (1970); ANDRADE GEYWITZ, supra note 35, at 634.]  [131:  For the Supreme Court, the inapplicability mechanism could only review the legislative statutes approved by the Congress and not presidential legislative decrees (Corte Suprema de Justicia [C.S.J.] [Supreme Court] 10/14/1931; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/13/1932; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 9/27/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 4/26/1960). In other cases, where the delegation of legislative powers to the president was in question, the Court said that it lacked jurisdiction to review those delegations as well (Corte Suprema de Justicia [C.S.J.] [Supreme Court] 10/14/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/27/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court]1 0/7/1939; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 5/15/1944; SC-1/4/1956). I only found one exception to this trend. The Supreme Court did not apply these doctrines when declaring the inapplicability of an unpopular Presidential legislative regulation that lowered pensions violating property rights (Corte Suprema de Justicia [C.S.J.] [Supreme Court] 1/14/1935). See also BERNASCHINA GONZÁLEZ, supra note 42, at 547; RAÚL BERTELSEN REPETTO, CONTROL CONSTITUCIONAL DE LA LEY 156 (1969).] 

Perhaps the most controversial example showing that the Supreme Court avoided political battles even at the cost of turning its judicial review power irrelevant, was the ruling on a statute that outlawed the Communist Party (Ley de Defensa Permanente de la Democracia[footnoteRef:132]) during President Gabriel González Videla’s administration (1946–52). Gabriel González had initially agreed to build an electoral coalition with the Communist Party, but he failed to obtain over half the votes to become President. Thus, González was forced to get the support of the Liberal Party in exchange for giving that party a third of the cabinet.[footnoteRef:133] González was elected President, but his supporting coalition eventually broke up. González then joined the rising anti-communist movement dominant among legislators,[footnoteRef:134] partly as an expression of his alignment with the international policies of the United States.[footnoteRef:135] He fired the Communist secretaries of state from his cabinet and, in 1948, succeeded to enact a law taking measures against the Communist Party.[footnoteRef:136] The statute outlawed the Communist Party, removed all voters registered as communists from the electoral registry, prohibited communists from participating in labor unions, and had communist leaders confined in specially designated areas. The law deprived thousands of individuals of their political rights in clear violation of many principles and rights explicitly recognized in the Constitution. [132:  Law No. 8,987, Octubre 18, 1948, DIARIO OFICIAL [D.O.] (Chile).]  [133:  CAMPOS HARRIET, supra note 29, at 580.]  [134:  Nicolás Acevedo Arriaza, Un Fantasma Recorre el Campo: Anticomunismo, Sindicalización Campesina y Ley de Defensa Permanente de la Democracia (Chile, 1946–1948), 42 CUADERNOS DE HISTORIA. DEPARTAMENTO DE CIENCIAS HISTÓRICAS DE LA UNIVERSIDAD DE CHILE 127, 143–6 (2015).]  [135:  Cristián Garay Vera, Ángel Soto & Valeska Troncoso, Política Internacional y Política Doméstica en Gabriel González Videla, 1946–1952: La Sombra de la Guerra Fría, 44 CUADERNOS DE HISTORIA. DEPARTAMENTO DE CIENCIAS HISTÓRICAS DE LA UNIVERSIDAD DE CHILE 81 (2016).]  [136:  Law No. 8,987, Octubre 18, 1948, DIARIO OFICIAL [D.O.] (Chile).] 

The Supreme Court received a petition to declare the inapplicability of the controverted law. Many scholars claimed that the legislation was unconstitutional;[footnoteRef:137] some rightwing legislators had voted against it;[footnoteRef:138] and even members of the conservative party argued that the measures taken by the law were too extreme.[footnoteRef:139] However, the Supreme Court rejected the petition and upheld the statute. The Court ignored textual constitutional provisions and argued that Congress was allowed to regulate citizenship and political rights; that the law did not violate the republican and democratic form of government, or the sovereignty principle, or equality, or the liberty of conscience.[footnoteRef:140] Even rightwing scholars opposed this decision.[footnoteRef:141] The Court was influenced by the political conditions of the time, and seemed to prefer not to interfere with González’s governing political coalition.[footnoteRef:142] [137:  Saenger Gianoni, supra note 18, at 422–3.]  [138:  Acevedo Arriaza, supra note 133, at 143–4.]  [139:  Saenger Gianoni, supra note 18, at 422.]  [140:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 2/3/1949.]  [141:  BERTELSEN REPETTO, supra note 130, at 165–6.]  [142:  Saenger Gianoni, supra note 18, at 425.] 

In addition to the cases cited above, the Supreme Court elaborated judicial doctrines to restrict its judicial review power and better justify its jurisprudence. For example, the Supreme Court increased the procedural and timing costs of reviewing an inapplicability petition by requiring the court sessions to be en banc,[footnoteRef:143] which was not constitutionally required.[footnoteRef:144] The Court also enacted several rulings that avoidedexamining the substantive reasons of the unconstitutionality petitions by invoking formal requirements or even requiring a textual contradiction between the legal provision and the Constitution.[footnoteRef:145] The Court also avoided, ex officio, declaring the inapplicability of legal provisions by its own initiative. Although the Constitution authorized the Supreme Court to act ex officio,[footnoteRef:146] the Supreme Court preferred to wait for the parties to present their inapplicability petitions.  [143:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] AutoAcordado-3/22/1932.]  [144:  Ríos Álvarez, supra note 73, at 429.]  [145:  See, e.g., Corte Suprema de Justicia [C.S.J.] [Supreme Court] 8/10/1926; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/19/1930; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 4/22/1970; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 3/30/1971; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 3/28/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 10/10/1931; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/26/1931; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 4/4/1938; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 1/14/1947; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/16/1948; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 5/8/1950; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 10/26/1959; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 12/7/1965; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 12/7/1966; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 1/20/1971; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 4/11/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 9/23/1961; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 6/14/1934; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 10/13/1934; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 3/12/1948; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 11/25/1966;  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 7/29/1950; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 1/4/1968.]  [146:  SILVA BASCUÑÁN, supra note 49, at 435; QUINZIO F., supra note 35, at 507. See an alternative interpretation in Julio Salas Vivaldi, Algunas Consideraciones sobre la Administración de Justicia en la Nueva Constitución Política de la República, 170 REVISTA DE DERECHO CONCEPCIÓN 34 (1981).] 

Other examples of Supreme Court rulings that avoided to examine substantive constitutional issues include decisions declaring that the Supreme Court lacked jurisdiction to review electoral statutes, arguing that the Electoral Court procedures were not judicial processes.[footnoteRef:147] This interpretation was wrong,[footnoteRef:148] and it made it impossible to challenge any electoral rule. The Supreme Court not only avoided reviewing legislation, but it also promoted the view that other judges could not do so. Although this view was consistent with the 1925 constitutional designers’ approach,[footnoteRef:149] the Constitution did not explicitly state that other tribunals could exercise other forms of the power of review. The Supreme Court’s doctrine was useful for sitting politicians who probably did not want judges to review their lawmaking powers. It made it impossible to challenge rules regulating elections, and, as a result, neither the Supreme Court nor the Electoral Court could become constitutional inter-branch arbiters in electoral matters.  [147:  Corte Suprema de Justicia [C.S.J.] [Supreme Court] 1/4/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 6/8/1933; Corte Suprema de Justicia [C.S.J.] [Supreme Court] 7/4/1935; Corte Suprema de Justicia [C.S.J.] [Supreme Court]7/7/1941.]  [148:  See BERTELSEN REPETTO, supra note 130, at 148–9.]  [149:  ACTAS OFICIALES COMISIÓN Y SUBCOMISIONES, supra note 46, at 262. See ESTÉVEZ GAZMURI, supra note 51, at 342; SILVA BASCUÑÁN, supra note 49, at 434; QUINZIO F., supra note 35, at 507. See also Manuel Núñez Poblete, Desaplicación e Inaplicación Jurisdiccional de las Leyes en Chile: Ejercicio de la Jurisdicción y Control Concreto de Constitucionalidad, 19 REVISTA DE DERECHO COQUIMBO 191, 214 (2012).] 

The rare cases in which the Supreme Court used its power of judicial review have been typically related to the protection of property rights,[footnoteRef:150] such as the rulings declaring that the administrative authority could not unilaterally declare that end of land leases that the state had rented to private parties,[footnoteRef:151] or situations where the Court protected the powers of the judiciary, as it happened when the Court declared that the judges’ authority to order the police to enforce judicial resolutions could not be suspended.[footnoteRef:152] However, although exceptions existed, the Supreme Court’s judicial review power generally operated as a submissive mechanism that did not threaten the power of prevailing ruling coalitions. The Court could have made different interpretations of its powers through the literal reading of constitutional rules and through reliance on the ideas that some scholars promoted at that time, but it did not. [150:  BERTELSEN REPETTO, supra note 130, at 165; NAVARRO BELTRÁN, supra note 56, at 27.]  [151:  BERTELSEN REPETTO, supra note 130, at 170.]  [152:  Id. at 170.] 

It was so evident that the Supreme Court had failed to use its constitutional powers as an inter-branch arbiter, that both politicians and scholars asked for the creation of other mechanisms that could fill the gap.[footnoteRef:153] The disputes between presidents and the Congresses were frequent,[footnoteRef:154] and the Supreme Court plausibly did not want to get involved in those disputes.[footnoteRef:155] The situation changed in 1970 when President Frei achieved a constitutional compromise to create a separate constitutional court and succeeded in filling the gap.[footnoteRef:156] [153:  Colombo Campbell, supra note 79, at 10–11; Letelier Wartenberg, supra note 70, at 552. SERGIO CARRASCO DELGADO, ALESSANDRI: SU PENSAMIENTO CONSTITUCIONAL 68 (1987). Sergio Carrasco & Roberto Morrison, Estudio Comparativo Proyectos de Reforma a la Constitución de 1925 Presentados con Fecha 7 de Julio de 1964, 30 de Noviembre de 1964 y 17 de Enero de 1969, 6 REVISTA CHILENA DE DERECHO 149, 152–3 (1979); Enrique Navarro, Notas sobre la Evolución Histórica del Control de Constitucionalidad de las Leyes en Chile, 22 REVISTA CHILENA DE HISTORIA DEL  DERECHO 1231, 1239 (2010); ZÚÑIGA URBINA, supra note 66, at 40; Ribera, supra note 78, at 85; Couso, supra note 18, at 1528.]  [154:  ENRIQUE EVANS DE LA CUADRA, CHILE, HACIA UNA CONSTITUCIÓN CONTEMPORÁNEA: TRES REFORMAS CONSTITUCIONALES 64 (1973); Felipe Meléndez Ávila, La Influencia del Control Preventivo en el Diseño Normativo del Régimen Presidencial Chileno, 21 ANUARIO IBEROAMERICANO DE JUSTICIA CONSTITUCIONAL 81, 86 (2017).]  [155:  Cumplido Cereceda, supra note 28, at 71; Quinzio F., supra note 28, at 125. See also Lübbert Álvarez, supra note 116, at 385.]  [156:  Sergio Verdugo, Birth and Decay of the Chilean Constitutional Tribunal (1970–1973): The Irony of a Wrong Electoral Prediction, 15 INT’L J. CONST. L. 469 (2017); Gómez Bernales, supra note 18, at 121; Ribera, supra note 25, at 340; ZÚÑIGA URBINA, supra note 66, at 36.] 


6. Conclusion

I have shown that the Chilean 1925 constitutional designers created a judicial review mechanism intending to establish an inter-branch arbiter that could thwart Congress’s constitutional violations. The Chilean Supreme Court refused to use its judicial power consistently. Since Chile is a competitive democracy, the Supreme Court’s passivity directly counters literature claiming that competitive democracies should be a fertile ground for judicial review, judicial independence, and judicial empowerment. 
Some scholars attribute the failure of the judicial review mechanism to the existence of an apolitical judicial ideology which stems from the legal formalism originally associated with the Chilean civil law tradition. While this may be true, and there is evidence of judicial decisions using an apolitical and formalist narrative, the judicial interpretations developed by the Supreme Court to justify its refusal to exercise the judicial review power did not fit with the interpretative legal techniques prevalent at that time. Indeed, the Court’s restrictive interpretation of its powers went beyond the literal interpretation of the constitutional provision: it ignored alternative interpretations defended by many scholars, which resulted in the Court’s refusal to engage with inter-branch conflicts, even exceptionally. To fill that gap, some politicians, especially presidents, proposed to create a separate inter-branch arbiter. A judicial ideology demanding that judges do not to intervene in politics was in place, but it can be fully explained neither by the Chilean formalistic legal tradition nor by the consensus of the legal or academic communities.
I argue that a more holistic analysis of this problem can be useful, and that it requires paying more attention to the political context and the weaknesses that the judiciary had at that time. In this article, I have shown that the Court’s institutional foundations were weak, that the stakes of the political struggles were high, and the political system was unstable, despite competitive democracy. In these conditions, the Supreme Court had incentives not to intervene in political battles and to act strategically to preserve its limited authority, as well as, simply, the judges’ jobs. The narrative of judicial apoliticism is insufficient to account for the Court’s passivity, which may have been a strategic choice used by the Court to justify its jurisprudence.
The failure of judicial review mechanisms is associated with the presence of a dominant party regime and a lack of political competition. As experience shows, the inapplicability mechanism shows is sometimes unable to prevent failures, and introducing a new judicial review mechanism will not be enough to explain its actual effectiveness even in conditions of political fragmentation. Further, ideological explanations in a culture of apolitical judges tell part of the story, but one should not overlook other factors that help to understand the incentives that judges have for avoiding political struggles, including the weak foundations of the judiciary, and the strategic behavior judges may employ when the stakes of the political conflict are too high.




1

